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ISSUES PRESENTED ON APPEAL 
I. Did the trial Court error in its conclusion that the expert's testimony was only 
partition ratio testimony? 
II. Did the trial Court error in its conclusion that the expert's testimony was 
irrelevant and inadmissible? 
III. Was the exclusion of the expert witness a violation of the Defendant's Fourteenth 
and Sixth Amendment rights to confront the evidence against him and to produce evidence in his 
favor? 




I. Error in the District Court's Decision 
The State initially argues that no viable arguments were presented on appeal. This is 
incorrect. Each of the Appellant's arguments presented in the Brief on Appeal are valid and 
properly before this Court. 
When reviewing the decision of a district court sitting in its appellate capacity, the standard 
of review requires this Court to "review the trial court (magistrate) record to determine whether 
there is substantial and competent evidence to support the magistrate's findings of fact and 
whether the magistrate's conclusions of law follow from those findings. If those findings are so 
supported and the conclusions follow therefrom and if the district court affirmed the magistrate's 
decision, we affirm the district court's decision as a matter of procedure." Pelayo v. Pelayo, 154 
Idaho 855, 858-859, 303 P.3d 214, 217-218 (2013) quoting Bailey v. Bailey, 153 Idaho 526, 529, 
284 P.3d 970, 973 (2012). "On review of a decision of the district court, rendered in its appellate 
capacity, we examine the record of the magistrate court independently of, but with due regard 
for, the district court's intermediate appellate decision." State v. Bowman, 124 Idaho 936, 939, 
866 P.2d 193, 196 (Ct.App.1993). 
The decision the District Court issued in this matter did little more than affirm the findings 
and rulings of the Magistrate Court. The basis and findings for these decisions were all from the 
magistrate court, the very findings that this Court is required to review for a determination of the 
evidence used to make those determinations. 
Appellant seeks this Court's review of the following determinations: 
A. Magistrate and District Courts' determination that the expert witness testimony was 
partition ratio testimony. This is a legal conclusion that the court is required to review de novo. 
4 
Schultz v. State, 151 Idaho 383, 385, 256 P.3d 791, 793. A de novo review is one where the 
appellate court looks at the actual facts presented and makes a legal determination based on that 
review. 
B. Magistrate and District Courts' determinations that the expert witness testimony was 
irrelevant under Hardesety. The determination if evidence is relevant is a legal question that is 
reviewed de novo. State v. Pullin, 152 Idaho 82,87, 266 P.3d 1187, 1192 (Ct. App 2011). Again, 
a de novo review standard requires this Court to look at the facts and make its own legal 
determination. 
C. District Court's determination that the exclusion of the expert witness testimony was not 
a violation of the fourteenth and sixth amendment rights of the Defendant. The standard of 
review applicable to questions of law is one of deference to factual findings, but we freely 
examine whether statutory and constitutional requirements have been met in light of the facts as 
found. State v. Cantrell, 139 Idaho 409, 411, 80 P.3d 345, 347 (Ct.App.2003). 
D. Magistrate and District Courts' determination that the exclusion of the expert witness 
testimony was not contrary to Idaho Rules ofEvidence 401 and 403. The question of whether 
evidence is relevant is a matter oflaw subject to free review. State v. Shackelford, 150 Idaho 
355, 363, 247 P.3d 582, 590 (2010). 
As is clearly shown in both the general statements on the standard of review by this Court 
and in each of the individual areas, this Court's analysis is at the Magistrate level and the factual 
determinations and rulings there made. As is noted by the State, if this Court does not find errors 
in the Magistrate's determinations, and the District Court affirmed those rulings, then, as a 
matter of procedure, this Court will uphold the District Court's Decision. 
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II. The Magistrate and District Courts' Determinations Were Improper 
The remainder of the State's arguments only incorporate the District Court's Memorandum 
and Decision on Appeal. Therefore, the State is again relying on the flawed analysis and 
determinations made by the Magistrate and District Court in this matter. 
The State and the Courts below have all determined that the evaluation of the expert witness 
testimony begins and ends with the Hardesty case. As was discussed in the opening brief on 
appeal, this analysis is not only fatally flawed, but in direct contravention to the actual testimony 
offered by Dr. Hlastala. The expert testimony of Dr. Hlastala was not partition ratio testimony 
that is excluded by Hardesty and is not an attack on the statutory language ofl.C.§ 18-8004(4). 
While the Courts below and the State actively seek to frame the issues within these two 
arguments, such attempt must fail when the actual facts and testimony are examined. 
The testimony of Dr. Hlastala can be grouped into two main categories; 1. The science 
behind the Intoxilyzer is no longer scientifically sound, and 2. The current process for breath 
testing by the Intoxilyzer subjects the test results to unaccounted variables. It is necessary to 
evaluate both of these arguments together to understand how this testimony is both relevant and 
admissible. 
As is noted in the analysis of Dr. Hlastala's testimony, the science upon which the 
Intoxilyzer machine and procedure is based has been found inaccurate by modem science. The 
previous understanding that the alcohol exchange occurred in the "deep lung" area is now shown 
to be inaccurate. As Dr. Hlastala testified, the alcohol enters the breath in the bronchial 
circulation system in the airways. T. p. 74. These new findings, therefore, must alter the way 
breath testing is conducted. 
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As a result of the new science showing the alcohol coming from the airway and not the "deep 
lung" air, the process and procedures for breath testing. are no longer accurate. Dr. Hlastala 
testified that there are several physiological factors that are not accounted for that alter breath 
tests. These include breathing mechanics, body and breath temperature, and blood composition. 
It is the failure of the current breath testing machines and procedures that cause the Intoxilyzer 
and other current machines to be inaccurate. 
The State has argued that the statutory language amendment to have intoxication measured 
by an amount of alcohol per volume of breath removes all arguments as to the accuracy of the 
machine testing procedure. In its Brief, the State argues, "Such testimony is irrelevant where the 
legislature has determined that a person with a breath alcohol concentration above the prescribed 
limit is per se intoxicated." I d. at p. 6. While the State is accurate that the statute does set a level 
for a per se intoxication based on breath, it is inaccurate that testimony is irrelevant that concerns 
the testing process and procedures. 
The Idaho Legislature and the Idaho State Police Forensic Services have both agreed that 
there are physiological factors that can improperly influence breath tests, and even invalidate 
otherwise properly obtained breath alcohol samples and results. 
LC.§18-8002(A) as adopted by the Idaho State Legislature allows the Idaho State Police to 
prescribe the evidentiary testing calibration and procedures. The Idaho State Police have done 
this in the form of issuing "6.0 Idaho Standard Operating Procedure Breath Alcohol Testing." 
This document is made available to the public on ISP's website and is found at 
"http://www.isp.idaho.gov/forensics/documents/currentAMs/Breath%20Alcohol/6.0%20Idaho% 
20Breath%20Alcohol%20Standard%200perating%20Procedure%20rev%205 .pdf." This 
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document has been updated several time since the incident in this matter, however, the procedure 
in question has remained the same through each of the 5 revisions. 
In this document, Part 6 is the Evidentiary Testing Procedure. This section states in relevant 
part: 
Proper testing procedure by certified Operators is necessary in 
order to provide accurate results. Instruments used in Idaho 
measure alcohol in the breath, not the blood, and report results as 
grams of alcohol in 210 liters of breath. 
6.1 Prior to evidentiary breath alcohol testing, the 
subject/individual should be monitored for fifteen (15) minutes. 
Any foreign object/materials which have the potential to enter the 
instrument/breath tube or may present a choking hazard should be 
removed prior to the start of the 15 minute monitoring period. 
During the monitoring period the subject/individual should not be 
allowed to smoke, drink, eat, or belch/burp/vomit/regurgitate. 
This fifteen minute observation period is a required procedure for the evidentiary testing using 
the approved machines. The purpose of this monitoring period is for the dissipation of mouth 
alcohol that can produce an invalid sample. See State v. Charn, 132 Idaho 341, 343, 971 P.2d 
1165, 1167 (Idaho App. 1998) In the 2013 case of Platz v. State, 154 Idaho 960, 303 P.3d 647, 
the Court of Appeals notes, "The SOP notes that "[ d]uring the monitoring period, the Operator 
must be alert for any event that might influence the accuracy of the breath alcohol test." Section 
6.1.4. "If mouth alcohol is suspected or indicated, the Operator should begin another 15-minute 
waiting period before repeating the testing sequence."" 
These procedures and cases show that the breath testing procedure must be followed to 
provide for accurate results. This requirement shows that there are physiological factors that can 
cause the breath test provided by the Intoxilyzer to be invalid, even if the machine provides a 
result. This procedure to ensure accurate results is important because "the Intoxilyzer 5000 
Training Manual which, by requiring a 15-minute monitoring period, implicitly indicate that the 
Intoxilyzer 5000's capability to detect mouth alcohol cannot be relied upon, in every instance, to 
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detect mouth alcohol that may result from belching, regurgitation, or other sources." In re 
Schroeder, 147 Idaho 476, 481, 210 P.3d 584, 589 (Idaho App 2009). 
The language of I. C. § 18-8004 cannot be construed to say that no matter the 
circumstances, the breath test result produced by a machine is the iron clad, undisputed, 
irrefutable determination of a person's intoxication, even on a per se situation. As Dr. Hlastala 
stated, the machines provide an accurate determination of the alcohol of the breath that it put into 
the machine, however that result may not be an accurate determination of the person. Just as the 
presence of mouth alcohol can cause an inaccurate result, the other physiological factors the 
machine and operating procedures do not account for can also cause the same type of invalid, 
inaccurate result. 
Dr. Hlastala's testimony does not attack the statutory language of I. C.§ 18-8004 nor does 
it seek to introduce partition ratio testimony, his testimony simply seeks to show that the breath 
test results are not accurate because the process and machine used to obtain those results do not 
properly account for the physiological factors necessary to obtain an accurate result. 
III. Admissibility of the Expert Testimony and Violation of Constitutional Rights 
The expert testimony of Dr. Hlastala is both relevant and probative. The ability of the breath 
testing machine and the procedures used to obtain evidentiary samples to obtain accurate results 
is at the heart of the issues in DUI cases. Just as the presence of mouth alcohol is a defense used 
to attack the accuracy of the obtained result, other factors not accounted for by the machine or 
procedures should be admissible to impeach the validity of the results obtained. 
The failure to admit this evidence is contrary to I.R.E 401 and 403, and denies the Appellant 
the right to present a full and complete defense. Existing statutes and procedures show that the 
existence of factors outside the actual result can be used to impeach the accuracy of the result. 
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By excluding the testimony of Dr. Hlastala, the courts have ignored a long line of precedence 
and have elevated breath test results to untouchable status. 
The testimony sought to be introduced has previously been determined to be relevant: 
"If there is evidence that any particular machine has malfunctioned or was designed or 
operated so as to produce unreliable results, such evidence would be relevant both to the 
admissibility and the weight of the test results." State v. Hartwig, 112 Idaho 370, 375, 732 P.2d 
339, 344 (Ct.App.l987). 
"Thus, a trial court's "general admissibility of the results of [a breathalyzer test] in no way 
limits the right of a party to introduce before the jury evidence relevant to the weight and 
credibility of such evidence." State v. Van Sickle, 120 Idaho 99, 104, n. 2, 813 P.2d 910,915, n. 
2 (Ct.App.1991). 
"Once the trial court has made the threshold determination of admissibility, a defendant is 
free to attack the reliability and accuracy of the admitted evidence through the presentation of 
evidence at trial." See State v. Bell, 115 Idaho 36, 40, 764 P.2d 113, 117 (Ct.App.1988). 
IV. Conclusion 
The expert testimony of Dr. Hlastala was improperly excluded from the trial in this 
matter. His testimony is not precluded by statute or previous case law. His testimony is relevant, 
probative and absolutely necessary to ensure the Appellant his full rights and ability to present a 
defense to the charges levied against him. 
The decisions of the Magistate and District Courts must be vacated and the expert testimony 
allowed. 
Dated this 19th day of June, 2014. 
~-?---~ +--
LNTovB~~~~~-/ 
Of Swafford Law Office, PC 
Attorneys for the Defendant/ Appellant 
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